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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Joint Commissioner . .. < -, B wwg geb, Ahmedabad-l ERT Wl 7@ amew o 10/CX-
I/Ahmd/JC/KP/2017 f=ife: 1/30/2017, < R

Arising out of Order-in-Original No. 10/CX-/Ahmd/JC/KP/2017 f&=iie: 1/30/2017 issued by Joint
Commissioner!. . ~ -izw-, Central Excise, Ahmedabad-I '

Gl anfiermat &t W vd uar Name & Address of the Appellant / Respondent
M/s Windsor Machines Limited
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARG PR DT GG AT :
Revision application to Government of India :

(1) P SeET Yo SRIFRM, 1994 BT URT A A T T A D AR ¥ TA GRT B SG-GRI D G WIS
: 110001 BT BT S AT

() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) Ify el A TR D A F oe W S BREN ¥ R WverR O o eraEM § W Rl AR W g
AUSFIR ¥ W & WY gU AN F, a1 ARl AeSrR a1 WeR ¥ W 9 el wrar § ar Rl verR | @ Ao @ wipar @
R g8 B

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or o
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. '
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(b)

)

(c)

(1)

(2)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without paymentrof
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.. : :
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SR are & gh STy MG fate W A A @ AR e-enew Td arfiet omdw P A< widl @ e
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The.above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It ‘should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
@)

(@)

DA TS Yo AR, 1944 P R 36— /35-F B el
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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~ One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

BT IS YD UG arex diela =rfiever (Fraifafty) frm, 1082 § iR 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

T AT (Demand) U4 €8 (Penalty) BT 10% Id SHAT & HAfovary &1 grelifes, 3fOweasT 9@ S 10

FHITTIT T |(Séction 35 F of the Central Excise Act, 1944, Section 83 & Section'86 of the Finance Act,

1994)

FeGd 3c91G Q;?m‘"ﬁl? JaT W F Jicwta, enfEer §19T "awded F AT (Duty Demanded) -
Q) (Section) W3 11D 3 deel e TRY;
(i)  Tomm eI Yetde Hise H Ui,
(i)  derde e PaHE! F B 6 % aed &I UM
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by .
the Appellate Commissioner would have to be pre-deposited, provided that the pre-

deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  ‘amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

S ST & Y e WREROT & WAS e Yo AT YOF A avs R @ Al AT BT AT e
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In view of above, an appeal against this order shall lie béfore the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER IN APPEAL

1 M/s.Windsor Machine Ltd., Plot No. 5403, Phase 1V, GIDC Vatva,
Ahmedabad- 382 405 (Vatva Unit) (hereinafter referred to as ‘appellants’)
haolding C.Ex. Registration No. AAAC D4302P XM001, have filed the present
appeals against the Order-in-Original number 10/CX-I Ahmd/IC/KP/2017
dated 31.01.2017 (hereinafter referred to as ‘impugned orders’) passed by
the Joint Commissioner, C.Ex., Ahmedabad-I (hereinafter referred to as
‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellant (Vatva Unit) had
taken credit of input- service tax directly on invoices (of common input
service to all three units), which were issued to registered office at Mumbai
office. Mumbai office had neither taken ISD registration nor distributed
service tax credit under prescribed challan u/r 2(m) of CCR, 2004 r/w rule 7
of CCR, 2004 r/w rule 4A of STR, 1994. Appellant was having other two units
located at Chattral and Thane. Adjudicating authority had disallowed the
Cenvat Credit of Rs. 8,26,675/- on three services- (a) Professional/Legal
service, (b) Insurance Charge and (c) Credit Card charge, u/r 14 of CCR,
2004 r/w Section 11A(1) of éEA', 1944 with interest liability u/s 11AB, CEA
1944, Penalty of Rs. 2,000/- was imposed u/r 15(3) of CCR, 2004,

3. Being aggrieved with the impugned order, the appellant filed an appeal
wherein it is stated that- A
i. at para 21.2 of OIO it is held that cenvat credit of Rs. 1,20,104/-
pertains to Insurance Charge of Vatva unit and as the said service is
utilized for Vatva Unit and Input Services invoices are in name &
address of Vatva Unit, credit is admissible to them. However in order
portion it is disallowed against own findings of adjudicating authority.
ii.  Office of manufacturer is required to take ISD registration only if they
| wish to distribute the credit to their various units. As our office did not
distribute credit it was not required to take registration. Further ISD
definition did not stipulate that an office of manufacturer should obtain
registration.
iii. Cenvat credit of Rs. 3,43,180/- availed -on invoices of
Professional/LegéI service , mentioned in Annexure A-2, A-3 and A-4
(of SCN) is issued on address of Vatva Unit, therefore credit i
admissible to them. Cenvat credit of Rs. 3,57,271/- availed lnv01c-
Professional/Legal service, mentioned in Annexure _ A-1 (of ",




4. . V2(84)4/AHD-1/2017-18

issued address of Mumbai Office bLit credit admissible as HO is not
required to be resisted in-view of submission made in appeal memo.

iv.  Cenvat credit can not be denied on the ground that their HO has not
obtained ISD registration. Appellant relied upon following judgment
before adjudicating authority but said judgments has been connived at
by adjudicating authority- (a) National Engg. Ind. Ltd. [2016(42)STR-
945-Rajl (b) Dahison Ltd. [2013(288)ELT-291-Tri.-Abd.] (c)
Chandresh C. Shah [2014(36)STR-972-Guj] (d) Bhansali Eng. Poly Ltd\
[2016(42)STR-86-Tri. Delhi] (e) Shri Krishna Pharma [2015(40)STR-
1039-Tri. Bang.]

4, Personal hearing in the case was granted on 13.09.2017. Shri P. G.
Maheta, Advocate, on be half of appellant, appeared before me and
reiterated the grounds of appeal. He stated that the period of dispute is from
9/2005 to 3/2008. He points out that sub clause (d) of rule 7 of CCR was
introduced in notification No. 28/2012 (NT) dated 20.06.2012, whereby pro-
rata distribution of credit was required from 20.06.2012 only; that the
Hon'ble Gujarat HC decision on Dahison Ltd [ 2016 (41) STR 884- Guj HC]
is squarely applicable to them and larger period can not be invoked.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants and copies of judgments submitted at the time of personal
hearing.

6.1 The whole issue pertains to period October 2005 to March, 2008.
Common question of law for all the three cenvat credit availment on services
viz, (a) Professional/Legal service, (b) Insurance Charge and (c) Credit Card
Charge is whether manufacturing unit can avail credit of input service on
invoices in name of HO, where HO is not registered as ISD.

6.2 In this regards I find that in case where HO is receiving'invoices in
name of HO for all input service and where distribution of the service tax
credit, under prescribed challan, to different manufacturing unit/service

providing units then in that case registration is required to be obtained by HO
“in view of provisions contained u/r 2(m) of CCR, 2004 r/w rule 7 of CCR,
2004 r/w rule 4A of STR, 1994. In present case whole invoice in name of HO
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introduction of sub clause (d) of rule 7 of CCR inserted vide notification No.
28/2012 (NT) dated 20.06.2012 there was no requirement of distributing
credit on turnover pro-rata basis of different units. It has not been concluded

in OIO that input service has not been utilized either in HO or in Vatva unit

nor it is concluded that irregularity has been committed in availing credit.
Further there is nothing in rule that would disentitle to take credit in case ISD
registration is not obtained by HO. Therefore I am of considered view that
not obtaining ISD registration is procedural and curable lapse. My view is
supported by Hon'ble Gujarat HC decision on Dahison Ltd [ 2016 (41) STR
884- Guj HC].

7. Now I come to issue regarding availment of cenvat credit of Rs.
7,00,451/- of Proféssional and legal charges service. From para 12.9 of 0IO
it is gathered that the appellant had stated that Annexure A-2, A-3 and A-4
of SCN, pertains to details of cenvat credit availed on legal and professional
service on invoices issued to and on address of Valava unit. Cenvat credit
corresponding to annexure A-2, A-3 and A-4 is of Rs. 3,43,180/-.
Adjudicating authority has not denied and refuted these facts in OIO.
‘Therefore said credit is admissible to credit on merit itself leaving aside ISD
registration issue. Cenvat credit of Rs. 3,57,271/- availed invoices of
Professional/Legal service, mentioned in Annexure A-1 (of OIA) issued
address of Mumbai. Office is admissible in view of above discussion. I hold
that whole cenvat credit of Rs. 7,00,451/- (Rs. 3,43,180/- + Rs. 3,57,271/-)
is admissible to appellant. I set aside the impugned OIO as far it relates to
cenvat credit of Rs. 7,00,451/-.

8. Regarding insurance charges credit of Rs. 1,20,104/-, I find form para
21.2 of OIO that said credit is held to be allowed in finding portion, as
invoices pertains to be of Vatva unit, but in order portion it ordered to
inadmissible. It is not concluded in OIO that said service has not been
received and utilized in Vatva unit. Threfore, I hold that said credit is
admissible to the appellant. I set aside the impugned OIO as far it relates to
cenvat credit of Rs. 1,20,104/-.

9.1 Regarding, the credit of Rs. 6,120/- credit card service, I observe that,
appellant have admitted the tax liability and had already paid before

adjudication of OIO. Appellant has not put forth any argument in appeal -

memo or before me to convince, as to how the said credit is admissible to

in name of Shri. R.R. Nagarajan of Windsor Machinary Ltd. Services util)

by private member/employee of company for own purpose is not admiss
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for cenvat credit. I hold that said credit is Correctly denied to the appellant by

" adjudicating authority and ordered to be recovered with interest. I uphold the -

impugned OIO as far it relates to cenvat credit of Rs. 6,120/-

9.2 In the present case, wrong availment of Cenvat credit by the
appellant is unearthed during the course of Audit and subsequent inquiry is
undertaken by the Department. Had it not been detected by the Audit, the
said wrong availment of Cenvat credit would have gone unnoticed. I
therefore hold that, the adjudicating authority was justified in invoking
extended period of limitation.

10. Having allowed the major portion of credit, I am inclined to set aside
the penalty of Rs. 2000/- imposed u/r 15(3) of CCR, 2004.

11, aﬁmmaﬁ@rmﬁmwmmmﬁ%mm%l

11. The appeals filed by the appellant stand disposed off in above terms.
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(R.R. PATEL)
SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.
By R.P.A.D.:
To,
M/s.Windsor Machine Ltd.,
Plot No. 5403, Phase 1V,
GIDC Vatva,
Ahmedabad- 382 405
Copy To:
The Chief Commissioner, Central Tax, Ahmedabad.
The Commissioner Central Tax, GST South, Ahmedabad-.
' ' - Qammy,

The Additional Con'imissioner, Central Tax , GST South, Ahmedaba ,gf"‘;gwm csr,,,%%




7 : V2(84)4/AHD-1/2017-18

The Asst. Commissioner, C.Ex. Div-III, Ahmedabad-I(old jurisdiction);v

The Asst. Commissioner(System), GST South, Hgq, Ahmedabad.
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